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Why OIG Did This Review

OIG administers the Medicaid Fraud Control Unit (MFCU or Unit) grant awards, annually recertifies each
Unit, and oversees the Units’ performance in accordance with the requirements of the grant. As part of
this oversight, OIG conducts periodic inspections of Units and issues public reports of its findings and
observations.

What OIG Found

For the review period FYs 2020-2022, the Unit reported obtaining 37 indictments, 34 convictions, 41
civil settlements, and $75.3 million in recoveries. We observed that the Unit maintained strong working
relationships with stakeholders, took steps to ensure continuous case flow, and provided ample training
to its staff. We identified several areas in which the Unit should improve its adherence to performance
standards or program requirements:

r Some of the Unit's case files were accessible by unauthorized Unit staff.

[ 4
|I|| Although the Unit's case management system allowed managers to effectively monitor cases, it
: did not allow for the accurate reporting of Unit performance data to OIG.

| The Unit did not report adverse actions to the National Practitioner Data Bank (NPDB) from
2017 through 2022 and did not consistently report its convictions to OIG for exclusion within the
required timeframe.

& Although the Unit reported that it made program recommendations to the State Medicaid
= agency, it did not adequately monitor the State’s response to the Unit's program
recommendations.

$ The Unit reported retaining certain settlement proceeds rather than working with the Medicaid
agency to ensure the appropriate return of the Federal Government'’s share of those recoveries.

What OIG Recommends

To address the findings, we recommend that the Unit (1) eliminate access to sensitive case material for
unauthorized staff; (2) take steps to ensure that its new case management system allows for the
accurate reporting of performance data; (3) take steps to report all adverse actions to the NPDB within
the required timeframe; (4) take steps to report all convictions to OIG within the required timeframe;

(5) implement a method to monitor the State’s responses to the Unit's program recommendations; and
(6) work with the Bureau of Medicaid Services to ensure the return of the Federal Government’s share of
all recoveries. The Unit concurred with five of our recommendations and did not concur with one
recommendation.
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BACKGROUND

OBJECTIVE

To examine the performance and operations of the West Virginia Medicaid Fraud
Control Unit (MFCU or Unit).

Medicaid Fraud Control Units

MFCUs investigate (1) Medicaid provider fraud and (2) patient abuse or neglect and
prosecute those cases under State law or refer them to other prosecuting offices.” >3
Under the Social Security Act (SSA), a MFCU must be a “single, identifiable entity” of
State government, “separate and distinct” from the State Medicaid agency, and
employ one or more investigators, attorneys, and auditors.* Each State must operate
a MFCU or receive a waiver.” Currently, 50 States, the District of Columbia, Puerto
Rico, and the U.S. Virgin Islands operate MFCUs.®

MFCUs are funded jointly by Federal and State governments. Each Unit receives a
Federal grant award equivalent to 90 percent of total expenditures for new Units and
75 percent for all other Units.” In Federal fiscal year (FY) 2022, combined Federal and
State expenditures for the MFCUs totaled approximately $343 million, of which
approximately $257 million represented Federal funds.?

1 SSA § 1903(q)(3)-(4). Regulations at 42 CFR § 1007.11(b)(1) clarify that a Unit's responsibilities include
the review of complaints of misappropriation of patients’ private funds in health care facilities.

2 As of December 27, 2020, MFCUs may also receive Federal financial participation to investigate and
prosecute abuse or neglect of Medicaid enrollees in a noninstitutional or other setting. Consolidated
Appropriations Act, 2021, Public Law 116-260, Division CC, Section 207.

3 References to “State” in this report refer to the States, the District of Columbia, and the U.S. territories.
4 SSA § 1903(q).

5 SSA § 1902(a)(61).

6 The territories of American Samoa, Guam, and the Northern Mariana Islands have not established Units.

7 SSA § 1903(a)(6). For a Unit's first 3 years of operation, the Federal Government contributes 90 percent
of funding, and the State contributes 10 percent. Thereafter, the Federal Government contributes
75 percent, and the State contributes 25 percent.

8 OIG analysis of MFCU annual statistical reporting data for FY 2022. The Federal FY begins on October 1
and ends on September 30 of the following year.
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OIG Grant Administration and Oversight of MFCUs

The Office of Inspector General (OIG) administers the grant award to each Unit and
provides oversight of Units.>'® As part of its oversight, OIG conducts a desk review of
each Unit during the annual recertification process. OIG also conducts periodic
inspections and reviews. Finally, OIG provides ongoing training and technical support
to the Units.

In its annual recertification review, OIG examines the Unit's reapplication materials,
case statistics, and questionnaire responses from Unit stakeholders. Through the
recertification review, OIG assesses a Unit's performance, as measured by the Unit's
adherence to published performance standards;"' the Unit's compliance with
applicable laws, regulations, and OIG policy transmittals;'? and the Unit's case
outcomes.

OIG further assesses Unit performance by conducting inspections and reviews of
selected Units. These inspections and reviews result in public reports of findings and
recommendations for improvement. OIG reports may also include observations
regarding Unit operations and practices, including beneficial practices that may be
useful to share with other Units. OIG also provides training and technical assistance
to Units, as appropriate, during inspections and reviews.

West Virginia MFCU

The West Virginia MFCU is located within the State Attorney General's Office (AGO) in
Charleston. Prior to FY 2020, the MFCU was located in the West Virginia Department
of Health and Human Resources’ (DHHR's) Office of Inspector General. In 2019, the
West Virginia legislature passed a bill to move the MFCU from DHHR to the AGO."
On October 1, 2019, the MFCU transferred to the AGO.

At the time of our onsite inspection in August 2023, the Unit had 22 staff—

3 attorneys (including the Unit director and deputy director), 9 investigators (including
2 investigation supervisors), 3 auditors (including the chief auditor), 4 fraud analysts, a
nurse analyst, a paralegal, and a case coordinator. Each investigation supervisor
supervised a team of investigators, and the chief auditor supervised the auditors and

9 As part of grant administration, OIG receives and examines financial information from Units, such as
budgets and quarterly and final Federal Financial Reports that detail MFCU income and expenditures.

10 The SSA authorizes the Secretary of Health and Human Services to award grants (SSA § 1903(a)(6)) and
to certify and annually recertify the Units (SSA § 1903(q)). The Secretary delegated these authorities to
OIG in 1979.

" MFCU performance standards are published at 77 Fed. Reg. 32645 (June 1, 2012). The performance
standards were developed by OIG in conjunction with the MFCUs and were originally published at 59
Fed. Reg. 49080 (Sept. 26, 1994).

12 OIG occasionally issues policy transmittals to provide guidance and instruction to MFCUs. Policy
transmittals are located at https://oig.hhs.gov/fraud/medicaid-fraud-control-units-mfcu/index.asp under
“Policy Guidance.”

13 West Virginia Senate Bill 318, March 7, 2019.
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three of the four fraud analysts. These supervisors and a senior fraud analyst reported
to the Unit's deputy director. During our review period of FYs 2020-2022, the Unit
spent approximately $5.1 million, with a State share of approximately $1.27 million.

Referrals

During FYs 2020-2022, the Unit reported receiving Medicaid provider fraud referrals
from several sources, including the State Medicaid agency’s program integrity unit,
managed care organizations (MCOs), and private citizens. The Unit may also receive
referrals of patient abuse or neglect from the West Virginia Office of Health Facility
Licensure and Certification (OHFLAC) and adult protective services." See Appendix A
for a list of Unit referrals by source for FYs 2020-2022.

The investigation supervisors and an attorney (the "intake team”) evaluate referrals at
the weekly complaint review meeting. During that meeting, the intake team
determines whether to (1) open the referral as an active case, (2) pursue the referral as
a "preliminary inquiry,” (3) forward the referral to another agency with the jurisdiction
to pursue it, or (4) close the referral without further action.

The Unit may also generate internal referrals from its own casework or analysis, or
through data mining.” The Unit's data mining program (run by the senior fraud
analyst) generates potential fraud cases through analysis of Medicaid claims data.
When a data mining algorithm identifies billing outliers, the senior fraud analyst
evaluates the results to determine whether potential fraud cases exist.

Investigations and Prosecutions

The Unit uses a collaborative team approach to investigate cases. Once the Unit
opens a case, Unit management assigns an investigator, an attorney, and an auditor
or fraud analyst to the investigation team.'® The Unit may also assign the nurse
analyst to a team if medical review of a case is needed. Upon assignment, the
investigation team meets to formulize a strategy for the investigation. The
investigation supervisors oversee all investigations through periodic supervisory
reviews of the Unit's case files and periodic meetings with the team. Upon
completion of the investigation, the investigation team meets with Unit management
to determine whether to proceed with a criminal or civil prosecution or to close the
case if there is insufficient evidence to support prosecution.

4 OHFLAC is the State survey and certification agency, responsible for investigating maltreatment
complaints in West Virginia health care facilities.

15 Pursuant to 42 CFR § 1007.20, the Unit is approved by OIG to conduct data mining. Data mining is
defined as “the practice of electronically sorting Medicaid or other relevant data, including, but not
limited to, the use of statistical models and intelligent technologies to uncover patterns and relationships
within that data to identify aberrant utilization, billing, or other practices that are potentially fraudulent.”
42 CFR § 1007.1.

16 A fraud analyst conducts analysis of Medicaid claims data and other information relevant to the case.
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Although the Unit may investigate Medicaid fraud and patient abuse or neglect cases
throughout the State, it does not have Statewide jurisdiction to prosecute those cases,
but rather must refer cases to other prosecutorial authorities, such as a county
attorney or the U.S. Attorney’s Office (USAO). Some West Virginia county attorneys
regularly authorize Unit attorneys to prosecute cases in their counties, while other
county attorneys prosecute the cases themselves, with Unit staff strictly performing a
supporting role. West Virginia does not have a State False Claims Act.

West Virginia Medicaid Program

The West Virginia DHHR's Bureau for Medicaid Services (BMS) administers the State
Medicaid program. As of December 2023, the program served approximately 500,000
enrollees.” Approximately 87 percent of West Virginia's Medicaid enrollees received
services through three MCOs." In FY 2022, West Virginia's Medicaid expenditures
were approximately $5.4 billion.™

BMS's Office of Program Integrity (OPI) is responsible for Medicaid program integrity
efforts. OPI investigates Medicaid potential fraud complaints, including those
received from the MCOs, and, when appropriate, refers credible allegations of fraud
to the MFCU.

Methodology

OIG conducted an onsite inspection of the West Virginia MFCU in August 2023. Our
inspection covered the 3-year period of FYs 2020-2022. We based our inspection on
an analysis of data and information from 7 sources: (1) Unit documentation, including
a review of recommendations from OIG's 2013 onsite review report and the Unit's
implementation of those recommendations; (2) financial documentation; (3)
structured interviews with key stakeholders; (4) structured interviews with the Unit
management and other selected staff; (5) a review of a random sample of 84 case files
from the Unit's 386 nonglobal case files that were open at any point during the review
period; (6) a review of all convictions submitted to OIG for program exclusion and any
adverse actions submitted to the National Practitioner Data Bank (NPDB) during the
review period; and (7) an onsite review of Unit operations. See the Detailed
Methodology on page 21.

7. CMS, April 2023 Medicaid & CHIP Enrollment Data Highlights. Accessed at
https://www.medicaid.gov/medicaid/program-information/medicaid-and-chip-enrollment-data/report-
highlights/index.html on April 4, 2024.

18 BMS, Mountain Health Trust (Managed Care). Accessed at
https://dhhr.wv.gov/bms/Members/Managed%20Care/Pages/default.aspx on August 28, 2023.

19 MFCU Statistical Chart for FY 2022. Accessed at https://oig.hhs.gov/fraud/medicaid-fraud-control-
units-mfcu/expenditures statistics/fy2022-statistical-chart.pdf on February 29, 2024.
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In examining the Unit's operations and performance, we applied the published MFCU
performance standards, but we did not assess adherence to every performance
indicator for every standard.

Standards

We conducted this study in accordance with the Quality Standards for Inspection and
Evaluation issued by the Council of the Inspectors General on Integrity and Efficiency.
These inspections differ from other OIG evaluations in that they support OIG's direct
administration of the MFCU grant program, but they are subject to the same internal
quality controls as are other OIG evaluations, including internal and external peer
review.

West Virginia Medicaid Fraud Control Unit: 2023 Inspection
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PERFORMANCE ASSESSMENT

In examining the performance and operations of the West Virginia Unit, we identified
the Unit's reported case outcomes; made six findings along with several observations
regarding the Unit's performance and operations; and made six recommendations for
improvement.

Case Outcomes

The Unit reported 37 indictments, 34 convictions, and 41 civil settlements for
FYs 2020-2022.
Of the 34 convictions, 26 involved provider fraud and 8 involved patient abuse or

neglect.?
F Y =
37 Indictments 34 Convictions 41 Civil

Settlements

The Unit reported total recoveries of more than $75.3 million for FYs 2020-2022.

Criminal Nonglobal Civil Global Civil
$895,532 $55,426,891 $19,021,086
\ J
Y
e

[e]

Total Recoveries
$75,343,509

Source: OIG analysis of Unit statistical data, FYs 2020-2022.

Note: “Global” civil recoveries derive from civil settlements or judgments in global cases, which are cases that involve
the U.S. Department of Justice and a group of State MFCUs and are facilitated by the National Association of Medicaid
Fraud Control Units.

20 OIG provides information on MFCU operations and outcomes but does not direct or encourage MFCUs
to investigate or prosecute a specific number of cases. MFCU investigators and prosecutors should apply
professional judgment and discretion in determining what criminal and civil cases to pursue.
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Performance Standard 1: Compliance with Requirements
A Unit conforms with all applicable statutes, regulations, and policy directives.

Observation: According to the information we reviewed, the West Virginia Unit
did not comply with three applicable regulations governing MFCUs.

First, we found that the Unit did not comply with regulations regarding the reporting
of case information to the Federal government: The Unit did not report adverse
actions to the National Practitioner Data Bank (NPDB) and did not consistently report
convictions to OIG for purposes of program exclusion within the required timeframe.
We present these two findings under Performance Standard 8. We also identified a
concern regarding the security of Unit case files, as explained in the finding below.

Finding: Some of the Unit's case files were accessible by unauthorized Unit staff.

MFCU regulations state that a Unit will guard the privacy rights of all beneficiaries and
other individuals whose data are under the Unit's control and will provide adequate
safeguards to protect sensitive information and data under the Unit's control.?’
During our case file review, we found that the Unit's case management system did not
allow for special designations for sensitive case material, nor did it have the
functionality to limit access to that material to specific individuals in the Unit.** At the
time of our inspection, the Unit was transitioning to a new case management system;
AGO management stated that the new system would be able to identify and limit
access to sensitive case materials.

Performance Standard 2: Staffing

A Unit maintains reasonable staff levels and office locations in relation to the
State’s Medicaid program expenditures and in accordance with staffing allocations
approved in its budget.

Observation: The Unit experienced significant staff turnover during the review
period, which Unit management reported had an impact on investigations.

We found that a total of 18 staff, including 9 investigators, 2 investigation supervisors,
the chief investigator, and 2 staff attorneys, left the Unit from FY 2020 to the time of
our onsite review.? Three investigators and one investigation supervisor left the Unit
within 9 months. Unit management reported that the investigator turnover
significantly impacted the Unit because of the need to reassign cases to other
investigators, who then had to learn about the cases. The investigators also had to
manage increased caseloads (the Unit reported that caseloads ranged between 15 to
28 cases per investigator; Unit management indicated that their target was a
maximum of 15 cases). However, OIG's review of the Unit’s case files did not identify

2142 CFR § 1007.11(f).

22 No AGO staff outside the MFCU had access to the Unit's case management system with the exception
of one AGO staff member who acted as a liaison between the Unit and the AGO.

23 The Unit was approved for 25 positions during our review period.
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significant delays in the investigation phase of cases. According to Unit management
and other staff, most of the investigators left for higher-paying jobs in the private
sector (for example, a job with an MCO's special investigations unit). The Unit did not
report difficulty with hiring staff to replace those staff who left.

Performance Standard 3: Policies and Procedures
A Unit establishes written policies and procedures for its operations and ensures
that staff are familiar with, and adhere to, policies and procedures.

Observation: The Unit maintained a policies and procedures manual but did not
consistently adhere to two procedures.

Consistent with the Performance Standard, the Unit maintained a policies and
procedures manual for its operations and took steps to ensure that Unit staff were
familiar with Unit policies and procedures and that staff could access the manual
electronically on the Unit's shared drive. However, we found two instances in which
the Unit did not consistently adhere to policies and procedures related to required
reporting of case information to the NPDB and OIG. These procedures also lacked
timeframes for reporting. We address these observations where we discuss the
related findings under Performance Standard 8.

Performance Standard 4: Maintaining Adequate Referrals
A Unit takes steps to maintain an adequate volume and quality of referrals from
the State Medicaid agency and other sources.

Observation: The Unit took steps to maintain an adequate volume and quality of
fraud and patient abuse or neglect referrals.

Consistent with Performance Standard 4, the Unit took steps to encourage fraud and
patient abuse or neglect referrals from key referral sources during the review period.
To encourage fraud referrals, the Unit reported, it had regular meetings with BMS-OPI
and with each of the MCOs that operate in the State. During the monthly meeting
with OPI, OPI representatives share prospective cases with the Unit and the Unit
provides status updates on cases in progress. The Unit also participates in separate
monthly meetings with each MCO special investigations unit (SIU) and OPI, during
which the MCO discusses cases it has opened as well as potential referrals from the
SIUs. The feedback provided by the Unit on these potential referrals during these
meetings in part determines whether the SIU forwards a matter to the Unit as a
referral.

In addition to these regular meetings, the Unit and the OPI director reported, the two
agencies engage in an annual cross-training event. During these training events, Unit
staff educate OPI staff on topics such as actions OPI can take to contribute to
successful MFCU prosecutions and the adequacy of the volume and quality of OPI
referrals. OPI provides technical training to Unit staff on topics such as new BMS
technologies and particular aspects of the Medicaid program. The OPI director
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reported that the open lines of communication have led to a collaborative working
relationship with the Unit.

To increase awareness of the Unit's mission among external entities who may make
referrals, the Unit appointed a senior investigator as the “outreach coordinator.” The
outreach coordinator gave presentations to various external entities around the State
that refer fraud and patient abuse and neglect cases to the Unit, such as BMS;
OHFLAC; community organizations throughout the State; health care provider groups;
aging and disability advocate groups; nursing homes; and sober homes.

During the review period, the Unit reported that it received 529 fraud referrals, of
which 38 came from OPI and 8 came directly from MCOs.** Of the 46 referrals from
OPI and MCOs, the Unit opened 32 as cases. The Unit also received 1,517 patient
abuse or neglect referrals during the review period, primarily from OHFLAC, and
opened 74 as cases. See Appendix A for all sources of referrals involving fraud and
patient abuse or neglect during FYs 2020-2022.

Observation: The Unit generated 19 new cases through its data mining activities
during the review period.

The Unit's internal data mining program was another source of fraud referrals during
the review period. The Unit has been approved to engage in data mining since 2017.
To conduct data mining, the Unit partners with OPI not only to deconflict its data
mining activities but also to share the data mining tools provided by OPI's contractor.
Specifically, OPI contracts with a company for the provision of data mining software
tools and, per the memorandum of understanding (MOU) between the parties, OPI
makes the tools and ongoing training available to the MFCU senior fraud analyst, who
conducts the Unit's data mining queries. As a result of the Unit's data mining
activities during the review period, the Unit reported a significant number of new
cases, opening eight cases in FY 2020, five cases in FY 2021, and six cases in FY 2022.
The Unit had between 26 and 29 ongoing cases generated from data mining each
year during the review period.* The Unit reported cumulative recoveries of

$229,969 during the review period from cases generated from data mining.

Performance Standard 5: Maintaining Continuous Case

Flow
A Unit takes steps to maintain a continuous case flow and to complete cases in an
appropriate timeframe based on the complexity of the cases.

Observation: The Unit took steps to maintain a continuous case flow.

We found that, consistent with Performance Standard 5, the Unit took steps to
maintain a continuous flow for its active cases and completed most cases in a timely

2 The MCOs have been directed by OPI to send referrals to OPI, and then if warranted, OPI sends these
referrals to the MFCU. Thus, the Unit received few referrals directly from the MCOs.

2> The Unit worked a number of cases during our review period that were opened in years prior to our
review period.
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manner. Our review of case files found that, consistent with Performance Standard
5(b), Unit supervisors approved the opening and closing of all cases and generally
conducted periodic case file review according to the timeframe prescribed by the
Unit's policies and procedures. Further, we observed that the Unit's investigations
were facilitated by a collaboration of subject experts, in which investigators were
supported by both a fraud analyst and a nurse analyst, as appropriate for a case.

Finally, to improve the timeliness of its investigations, the Unit obtained evidence in
appropriate cases from certain witnesses and suspects using “Requests for
Information” (“RFIs"), rather than using a subpoena. Specifically, the Unit used the
RFls to obtain information from enrolled providers on the basis of the provider's
obligation contained in the Medicaid enrollment agreement to provide pertinent
information to the MFCU in a timely manner.?

Performance Standard 6: Case Mix
A Unit's case mix, as practicable, covers all significant provider types and includes a
balance of fraud and, where appropriate, patient abuse and neglect cases.

Observation: The Unit's caseload included cases both of fraud and of patient
abuse or neglect, covering a broad mix of provider types.

Of the 468 cases that were open during FYs 2020-2022, 81 percent (381 cases)
involved provider fraud and 19 percent (87 cases) involved patient abuse or neglect.
During this period, the Unit's cases covered 37 different provider types, including
personal care services attendants; nurses; nursing facilities; and mental health and
substance abuse treatment centers.

Performance Standard 7: Maintaining Case Information
A Unit maintains case files in an effective manner and develops a case management
system that allows efficient access to case information and other performance data.

Finding: Although the Unit’s case management system allowed managers to
effectively monitor cases, it did not allow for the accurate reporting of Unit
performance data to OIG.

Performance Standards 7(e) and 7(f) state that the Unit should have an information
management system that manages and tracks case information from initiation to
resolution and that allows for the monitoring and reporting of case information. We
found that the Unit had an electronic case management system that effectively
tracked case progression. Unit managers reported that the system allowed them to
run reports, track the Unit's caseload, and monitor the status of cases. However, the
case management system did not allow for the accurate reporting of the Unit's annual

26 The enrollment agreements stipulated that a provider must respond to an RFI within 30 days or be in
violation of that agreement.
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statistical reporting data to OIG.?” As a result, the Unit reported inaccurate
performance data and had to submit significantly amended annual statistical reports
to OIG for FYs 2020-2022.

Unit staff explained that the Unit's case management system could not be adjusted to
accommodate the changes to OIG's reporting requirements.”® As a result, once the
Unit moved to the AGO at the start of FY 2020, the Unit began to maintain separate
spreadsheets to track case data and certain cases had to be manually tracked.®® Unit
staff explained that a new case management system that would be able to accurately
produce performance data was to be implemented. Subsequent to our inspection,
the Unit implemented a new case management system in April 2024.

A prior onsite review of the West Virginia MFCU found similar conditions. OIG's 2013
onsite review of the MFCU found the Unit had an inadequate case management
tracking system, reported inaccurate recovery data in quarterly statistical reports to
OIG (replaced in FY 2015 with annual statistical reporting), and created parallel
spreadsheets to compensate for the case management system'’s inadequacies. In
response to the related recommendation, the Unit implemented the current case
management system (which we found was still insufficient for reporting). *°

Performance Standard 8: Cooperation with Federal

Authorities on Fraud Cases
A Unit cooperates with OIG and other Federal agencies in the investigation and
prosecution of Medicaid and other health care fraud.

Observation: The Unit maintained cooperative working relationships with
Federal law enforcement partners, including OIG and the U.S. Attorney’s Offices.

The Unit consistently cooperated with OIG's Office of Investigations (Ol), jointly
investigating a total of 23 cases during the review period. Unit and Ol staff
communicated regularly to share updates and deconflict cases. Unit investigators and
Ol agents also frequently communicated about investigative activities and
coordinated field operations to be conducted jointly.

In addition, the Unit maintained a positive working relationship with the USAOs in the
Northern and Southern Districts. USAO staff reported a cooperative working
relationship with the Unit's senior fraud analyst, who regularly communicated with
USAO staff in both Districts on potential referrals and joint cases. The senior fraud
analyst also frequently provided data analysis and interview support for joint cases. In
addition, the USAO in the Northern District and the Unit were in the process of

27 MFCU regulations require the Unit to submit a statistical report for each Federal fiscal year. 42 CFR §
1007.17(a)(2).

28 OIG's reporting requirements changed in FY 2015 and FY 2023.
2% The Unit had carried over its case management system from DHHR when it moved to the AGO.

30 West Virginia State Medicaid Fraud Control Unit: 2013 Onsite Review (OEI-07-13-00080) October 4,
2013.
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designating the Unit director as a Special Assistant U.S. Attorney (SAUSA). The Unit
also participated in the Northern District’s health care task force, known as the
Mountaineer Task Force; attended meetings of the Appalachian Regional Prescription
Opioid (ARPO) Strike Force; provided data on ARPO-related matters to Federal
partners; and reported attending subject interviews for some ARPO cases.

Finding: The Unit was not registered with the NPDB and did not report its
adverse actions from 2017 through 2022.

Federal regulations require that any adverse actions resulting from investigations or
prosecutions of health care providers be reported to the NPDB within 30 days of the
final adverse action.3" 32 However, the Unit was not registered with the NPDB during
the 3-year review period and, therefore, did not report any adverse actions to the
NPDB. According to NPDB records, the Unit had not reported any adverse actions
since approximately 2017.

The Unit's policies and procedures manual addressed procedures for submitting
adverse actions to the NDPB, but the Unit did not follow those procedures. The
written procedures stated that the investigator provides court records to the staff
attorney, and the staff attorney gathers all the court documents and other pertinent
information and then provides a package to the paralegal, requesting submission to
the NPDB. However, the procedures lacked specificity regarding the required
timeframe for submitting the adverse action to the NPDB. See the related
observation under Performance Standard 3.

Unit staff stated that there was a misunderstanding about which Unit staff were
assigned responsibility to report adverse actions, despite the Unit having written
procedures that delineated the responsibility. Also, the Unit reported that the case
management system may have been sending reminders about NPDB submissions to
individuals not responsible for submissions.

Once OIG notified the Unit in May 2023 that it was not registered with the NPDB and
had not been submitting adverse actions to it, the Unit registered with the NPDB and
began submitting adverse actions, including all convictions from the review period of
FY 2020 though FY 2022. As of February 2024, the Unit reported it had also
submitted adverse actions resulting from cases prior to FY 2020.

At the time of our inspection, the Unit reported that it had developed new practices
for the submission process. The Unit assigned responsibility for gathering court

documents and submitting adverse actions to the NPDB to the Unit's paralegal. The
Unit also reported adding automated task reminders in its case management system

31 45 CFR § 60.5. Examples of adverse actions include, but are not limited to, health care-related criminal
convictions and civil judgments (but not civil settlements), and program exclusions. In addition,
Performance Standard 8(g) specifies that the Unit should report qualifying cases to the NPDB.

32 The NPDB is intended to restrict the ability of physicians, dentists, and other health care practitioners
to move from State to State without disclosure or discovery of previous medical malpractice and adverse
actions. For general information about the NPDB, see
https://www.npdb.hrsa.gov/topNavigation/aboutUs jsp#:~:text=The%20National%20Practitioner%20Data

%20Bank,practitioners%2C%20providers%2C%20and%20suppliers.
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for the paralegal to handle submissions to the NPDB. The Unit's policies and
procedures manual had not been updated to reflect these new practices.

Finding: The Unit did not consistently report its convictions to OIG for exclusion
within the required timeframe.

Federal regulations require Units, for the purpose of excluding convicted parties from
Federal health care programs, to transmit information on all convictions to OIG within
30 days of sentencing, or “as soon as practicable” if the Unit encountered delays in
receiving the necessary information from the court.® During the review period, the
Unit did not submit 32 percent of its convictions (11 of 34) to OIG within the 30-day
timeframe.3* According to Unit staff and OIG analysis, the late submissions were
primarily the result of internal control issues, and occasionally also the result of delays
in receiving the necessary documents from the courts.

The Unit had written policies and procedures on preparing to submit convictions to
OIG, but the procedures were not consistently followed and did not specify
timeframes for preparing the submissions and submitting them. The Unit's written
procedures directed investigators to provide court records to the staff attorney, and
the staff attorney to gather the court documents and provide a package to the
paralegal for submission to OIG. However, this procedure in many cases was not
followed by Unit staff, and this led to delays in submissions. Further, the procedures
did not specifically address that the submissions were to be made within 30 days of
sentencing or as soon as the Unit received the necessary court documents if there
were delays in receiving them (see the related observation under Performance
Standard 3).

At the time of our inspection, the Unit director and other staff reported that the Unit
had taken steps to improve its reporting of convictions to OIG. The Unit provided
training for staff on the exclusions process. The Unit reported, at the time of our
review, that its paralegal had begun to receive automated task reminders to help
ensure that the Unit makes timely submissions to OIG. The Unit also reported that
the Unit's case closure checklist now cannot be closed until the exclusions (and NPDB)
information has been submitted.

OIG's 2013 onsite review also found that the Unit did not consistently report
convictions to OIG within the required timeframe, finding that “in 10 of 20 instances,
the Unit sent the referral more than 30 days after sentencing.” The Unit director at
the time of the review attributed those delays in reporting to county “prosecutors not
reporting back to the Unit regarding the disposition of cases.”*> The director did not
attribute delays in reporting to OIG to internal control issues.

3342 CFR § 1007.11(g). Also, Performance Standard 8(f) states that Units should transmit convictions to
OIG within 30 days of sentencing.

34 Of the 11 submissions made after the 30-day timeframe, the Unit submitted 4 convictions within 31-60
days of sentencing, 4 within 61-90 days of sentencing, and 3 over 90 days after sentencing.

35 West Virginia State Medicaid Fraud Control Unit: 2013 Onsite Review (OEI-07-13-00080) October 4,
2013.
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Performance Standard 9: Program Recommendations
A Unit makes statutory or programmatic recommendations, when warranted, to the
State government.

Finding: Although the Unit reported that it made program recommendations to
the State Medicaid agency, it did not adequately monitor the State’s response to
those recommendations.

Performance Standard 9(b) states that the Unit should make program
recommendations, when warranted, to the State government and should monitor
State actions in response to those recommendations. The Unit reported that it made
four program recommendations to BMS during the review period. However, the Unit
did not monitor the State response to those recommendations and could not locate
paperwork associated with the recommendations, including the official written
recommendations to BMS. The Unit director explained that three of the four
recommendations were made by the previous director, but the Unit could not locate
information regarding those recommendations or their status. The director reported
making one of the four recommendations during his tenure as director in 2022, but
he was unable to locate documentation related to that recommendation. The director
recalled discussing this recommendation with the OPI director in telephone calls and
during a monthly OPI meeting, and his recollection was that action had not been
taken by BMS to address the recommendation.

Observation: The Unit drafted a statutory recommendation to the State
legislature during our review period.

Performance Standard 9(a) states that the Unit, when warranted, should make
statutory recommendations to the State legislature to improve the operations of the
Unit, including amendments to the enforcement provisions of the State code. The
Unit drafted a statutory recommendation to the State legislature that would facilitate
charging patient abuse or neglect defendants with a felony, as opposed to a
misdemeanor, in certain circumstances. According to the Unit, West Virginia's statute
that addresses the abuse and neglect of incapacitated adults contains language
addressing intent (“maliciously”) that makes it difficult to prosecute providers for an
abuse or neglect felony.** The Unit's recommendation would remove this language
(which, according to the Unit, is not present in the State’s child abuse and neglect
statute) and therefore improve the MFCU's ability to protect the State’s vulnerable
citizens. A bill to this effect was introduced in the State legislature in February 2024.%

36 WV Code § 61-2-29 and 61-2-29a.
37 S.B. 821, 2024 Reg. Sess. (W. Va. 2024).
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Performance Standard 10: Agreement with Medicaid
Agency
A Unit periodically reviews its Memorandum of Understanding (MOU) with the

State Medicaid agency to ensure that it reflects current practice, policy, and legal
requirements.

Observation: The Unit's MOU with the State Medicaid agency reflected current
practice, policy, and legal requirements.

The MOU between the Unit and BMS was amended and executed in June 2023 and
reflected current practice, policy, and legal requirements.

Performance Standard 11: Fiscal Control
A Unit exercises proper fiscal control over Unit resources.

Observation: From our limited review, we identified no significant deficiencies in
the Unit’s fiscal control of its resources.

From the Unit's responses to a detailed fiscal controls questionnaire and from follow-
up with fiscal staff and Unit officials, we identified no significant issues related to the
Unit's budget process, accounting system, cash management, procurement, property,
or personnel. In our inventory review, we located 30 of the 30 sampled inventory
items.

Finding: The Unit reported retaining certain settlement proceeds rather than
working with the State Medicaid agency to ensure the appropriate return of the
Federal Government'’s share of those recoveries.

Per Section 1903(d) of the SSA and Centers for Medicare & Medicaid Services (CMS)
policy, amounts recovered by a State through a State false claims action or other
State action must be refunded at the Federal Medical Assistance Percentage (FMAP)
rate.’® 3 The State Medicaid agency is responsible for returning the Federal share of
those recoveries to the Federal Government. The Unit reported submitting all
settlement proceeds identi